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the representative rate, as defined in
§532.401 of this chapter, equals the rep-
resentative rate of the employee’s cur-
rent position.

Useful and efficient service means (1)
acceptable performance of the critical
or essential elements of the position;
and (2) satisfactory conduct and at-
tendance.

Vacant position means an unoccupied
position of the same grade or pay level
and tenure for which the employee is
qualified for reassignment that is lo-
cated in the same commuting area and
is serviced by the same appointing au-
thority of the employing agency. The
vacant position must be full time, un-
less the employee’s current position is
less than full time, in which case the
vacant position must have a work
schedule of no less time than that of
the current position. In the case of an
employee of the United States Postal
Service, a vacant position does not in-
clude a position in a different craft or
a position to which reassignment
would be inconsistent with the terms
of a collective bargaining agreement
covering the employee.

§831.1203 Basic requirements for dis-
ability retirement.

(a) Except as provided in paragraph
(b) of this section, the following condi-
tions must be met for an individual to
be eligible for disability retirement:

(1) The individual must have com-
pleted at least 5 years of civilian serv-
ice that is creditable under the Civil
Service Retirement System.

(2) The individual must, while em-
ployed in a position subject to the Civil
Service Retirement System, have be-
come disabled because of a medical
condition, resulting in a service defi-
ciency in performance, conduct, or at-
tendance, or if there is no actual serv-
ice deficiency, the disabling medical
condition must be incompatible with
either useful and efficient service or re-
tention in the position.

(3) The disabling medical condition
must be expected to continue for at
least 1 year from the date the applica-
tion for disability retirement is filed.

(4) The employing agency must be
unable to accommodate the disabling
medical condition in the position held
or in an existing vacant position.

§831.1204

(5) An application for disability re-
tirement must be filed with the em-
ploying agency before the employee or
Member separates from service, or with
the former employing agency or the Of-
fice of Personnel Management (OPM)
within 1 year thereafter. This time
limit can be waived only in certain in-
stances explained in §831.1204.

(b) A National Guard technician who
is retiring under the special provisions
of 5 U.S.C. 8337(h) is not required to
meet the conditions given in para-
graphs (a) (2), (3), and (4) of this sec-
tion. Instead, the individual must be
disabled for membership in the Na-
tional Guard or for the military grade
required to hold his or her position and
meet the other eligibility requirements
under 5 U.S.C. 8337(h)(2).

[68 FR 49179, Sept. 22, 1993, as amended at 63
FR 17049, Apr. 8, 1998]

§831.1204 Filing disability retirement
applications: General.

(a) Except as provided in paragraphs
(c) and (d) of this section, an applica-
tion for disability retirement is timely
only if it is filed with the employing
agency before the employee or Member
separates from service, or with the
former employing agency or OPM with-
in 1 year thereafter.

(b) An application for disability re-
tirement that is filed with OPM, an
employing agency or former employing
agency by personal delivery is consid-
ered filed on the date on which OPM,
the employing agency or former em-
ploying agency receives it. The date of
filing by facsimile is the date of the
facsimile. The date of filing by mail is
determined by the postmark date; if no
legible postmark date appears on the
mailing, the application is presumed to
have been mailed 5 days before its re-
ceipt, excluding days on which OPM,
the employing agency or former em-
ploying agency, as appropriate, is
closed for business. The date of filing
by commercial overnight delivery is
the date the application is given to the
overnight delivery service.

(c) An application for disability re-
tirement that is filed with OPM or the
applicant’s former employing agency
within 1 year after the employee’s sep-
aration, and that is incompletely exe-
cuted or submitted in a letter or other
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§831.1205

form not prescribed by OPM, is deemed
timely filed. OPM will not adjudicate
the application or make payment until
the application is filed on a form pre-
scribed by OPM.

(d) OPM may waive the 1-year time
limit if the employee or Member is
mentally incompetent on the date of
separation or within 1 year thereafter,
in which case the individual or his or
her representative must file the appli-
cation with the former employing
agency or OPM within 1 year after the
date the individual regains competency
or a court appoints a fiduciary, which-
ever is earlier.

(e) An agency may consider the exist-
ence of a pending disability retirement
application when deciding whether and
when to take other personnel actions.
An employee’s filing for disability re-
tirement does not require the agency
to delay any appropriate personnel ac-
tion.

[63 FR 17049, Apr. 8, 1998]

§831.1205 Agency-filed disability re-
tirement applications.

(a) Basis for filing an application for an
employee. An agency must file an appli-
cation for disability retirement of an
employee who has 5 years of civilian
Federal service when all of the fol-
lowing conditions are met:

(1) The agency has issued a decision
to remove the employee;

(2) The agency concludes, after its re-
view of medical documentation, that
the cause for unacceptable perform-
ance, attendance, or conduct is disease
or injury;

(3) The employee is institutionalized,
or the agency concludes, based on a re-
view of medical and other information,
that the employee is incapable of mak-
ing a decision to file an application for
disability retirement;

(4) The employee has no personal rep-
resentative or guardian; and

(5) The employee has no immediate
family member who is willing to file an
application on his or her behalf.

(b) Agency procedures. (1) When an
agency issues a decision to remove an
employee and not all of the conditions
described in paragraph (a) of this sec-
tion have been satisfied, but the re-
moval is based on reasons apparently
caused by a medical condition, the
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agency must advise the employee in
writing of his or her possible eligibility
for disability retirement.

(2) If the agency is filing a disability
retirement application on the employ-
ee’s behalf, the agency must inform the
employee in writing at the same time
it informs the employee of its removal
decision, or at any time before the sep-
aration is effected, that—

(i) The agency is submitting a dis-
ability retirement application on the
employee’s behalf to OPM;

(ii) The employee may review any
medical information in accordance
with the criteria in §294.106(d) of this
chapter; and

(iii) The action does not affect the
employee’s right to submit a voluntary
application for retirement under this
part.

(3) When an agency submits an appli-
cation for disability retirement to
OPM on behalf of an employee, it must
provide OPM with copies of the deci-
sion to remove, the medical docu-
mentation, and any other documents
needed to show that the cause for re-
moval is due to a medical condition.
Following separation, the agency must
provide OPM with a copy of the docu-
mentation of the separation.

(c) OPM procedures. (1) OPM will not
act on any application for disability re-
tirement filed by an agency on behalf
on an employee until it receives the ap-
propriate documentation of the separa-
tion. When OPM receives a complete
application for disability retirement
under this section, it will notify the
former employee that it has received
the application, and that he or she may
submit medical documentation. OPM
will determine entitlement to dis-
ability benefits under §831.1206.

(2) OPM will cancel any disability re-
tirement when a final decision of an
administrative authority or court re-
verses the removal action and orders
the reinstatement of an employee to
the agency rolls.

§831.1206 Evidence supporting entitle-
ment to disability benefits.

(a) Evidence to support disability retire-
ment application. (1) Before OPM deter-
mines whether an individual meets the
basic requirements for disability re-
tirement under §831.1203, an applicant
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